AUSTRALIAN LOCAL
GOVERNMENT ASSOCIATION

Outline of ALGA’s Submission to the Expert Panel

The Expert Panel on Constitutional Recognition of Local Government released its Discussion
Paper on 22 September for public comment by 4 November. ALGA will be making a
submission on the Discussion Paper, as will state and territory local government associations.

ALGA urges all councils to take the opportunity to make a submission.

The Expert Panel has been asked by the Government to assess whether there is sufficient
public support to recognise local government in the Constitution and to provide
recommendations on options for changing the Constitution.

The Discussion Paper seeks to gauge public support for recognition in general and for one or
more of four specific options for change:

e Symbolic recognition of local government by including it in a new Preamble or
Statement of Values;

e Financial recognition of local government, which would allow the Commonwealth to
directly fund local government;

e Democratic recognition of local government, which would require states to establish
and maintain local government; and

e Recognition through federal cooperation, which would seek to encourage cooperation
between the levels of government, including local government.

ALGA’s submission will emphasise our preference for financial recognition of local
government and outline the comprehensive process undertaken by ALGA in reaching that
view, including our assessment of broad public support and support by councils.

Throughout 2008 ALGA worked with state and territory local government associations and
with councils to explore the need for constitutional recognition, the level of support for
change and the options for recognition. Initial council conversations, held by many councils
in the first half of 2008, led to an experts’ forum and then to a major national constitutional
convention, held in Melbourne in December 2008 and attended by around 600 delegates,
which identified possible options for consideration by the ALGA Board.

In-depth public research in mid 2009 (which showed that the public would not support
symbolic or more complex institutional recognition, but would support financial recognition)
and the outcome of the Pape Case in the High Court (which cast strong doubts on the validity
of direct federal funding of local government) led the ALGA Board to determine that its
preference was for the financial recognition of local government. This option would allow the
direct funding of local government by the Commonwealth.

There is overwhelming support for the financial recognition option amongst local
government, with more than 400 councils already passing resolutions in support of this
option.



ALGA’s submission will highlight the strong support which clearly exists for ensuring that
the Commonwealth can continue to fund local government directly, by removing any doubts
about the constitutional validity of such funding. The Commonwealth already directly funds
local government for the Roads to Recovery program and the Regional and Local
Community Infrastructure Fund - part of the stimulus funding provided by the Nation
Building — Economic Stimulus Plan during the global financial crisis.

The High Court decision in Pape v Commissioner of Taxation (2009) cast doubt on the
Commonwealth’s power to provide this funding directly to local government. There is no
general power in the Constitution which allows the Commonwealth to provide direct funding
to local government to maintain services and infrastructure, including roads, and, because of
this, the validity of this funding is not certain. Local government requires certainty if it is to
remain financially sustainable in the long-term and to be able to deal with the growing needs
of its communities. The High Court decision clearly signals a need for change and change
cannot occur without amending the Australian Constitution.

The financial recognition of local government can be achieved through a relatively simple
change to Section 96 of the Constitution which allows the Commonwealth to fund the states.
Adding local government into this section is a pragmatic response to the doubt identified in
the Pape case. It will confirm the right of the Federal Parliament to fund local government
directly, but it will not affect the relationships between local government and the state
governments, which will continue to have the power to determine how councils operate.



